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As all conveyancers will be aware, the topic
ol money lundering has been very much
in focus again of late, not least because
the Money Laundering and Terrorist Fi-
nancing (Amendment) Regulations 2019
(‘the Amendment Regulations’) took effect
on Friday 10th January. The new provisions
implement the Fifth £V Directive on Money
Laundering (SMLD) and in so doing add to
the provisions already in place from the
Fourth Directive (AMLD), which became law
in the UK through the Moaey Laundering
Requlations 2017,

The new provisions will have greater impact
on certain ather sectors than law flems, es—
pectally the banks and those concerns that
have dealings with Crypto-currencies. Even
within firms it is likely that commercial fee
earners will be affected to a greates «gt‘ce
than most conveyancers, but it would be a
surprise if property lawyers were comple-
tely exempt from changes to anti-maney
laundering provisions and this is indeed
the case again

The good news is also that those firms
that have well developed AML policies in
place will find that they comply with some,
but not all, of the key new requirements in
any event. The new requirements are ad-
dressed as amendments to the MLR 2017
rather than new leghslation as such and In
this artiche references are to the MLR 2017
unless otheswise stated,

The background 1o the SMLD is that as
provisions were being discussed as part of
AMLD but were held over as a result of the
delays that were being experenced In ity
passage through the EU Commission, The
decision was therefore made to proceed
with the greater part of AMLD and postpo-
ne the implementation of what was holding
up the process. This in turn became SMNLD,
and so # s that we are now dealing with
what Is In elfect a postscript to AMLD and
therefors amendment ragulations only.
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RELEVANT
PERSONS

The main changes for baw firms will be
found at regulation 5 of the Amendment
Regulations and rather predictably conti-
nue the theme of increasing emphasis on
the need for effective risk management
One rather cosmetic but welcome change
made i to replace the description of tho-
s¢ organisations that are subject to the
regulations from the rather ugly ‘obl
entities’ 1o ‘relevant persons'. According
to MM Treasury there are about 100,000
sch concerns In the UK which Includes
law firms that are regulated by any of the
main legal supervisory bodies Including
the CLC, the SRA and also the law societies
of Scotland and Northern Island,

Some relatively minor changes are the need
to train not just relevant employees in AML
swareness as r.24 onginally reguired but
now agonts as well if thelr involvement in
the firm's work is sufficient to merit It In
10 doing the Amendment Regulations re-
verse o?lhe changes made in 2017 be-
tween the oniginal draft MLRE and how they
appeared in thelr final format, The legal
suparvi bodies will also have 10 have
better evidence that a 'BOOM’ (beneficial
owner, officer or manager) does not have
a crimmmal record. Having 10 possess a va-
lidd D&S check s therefore likely to become
essential.

In relation to the “policies, controls and
procedures’ required there is a naw r. 11K4)
¢} requiring a risk assessment for new
products or business practices. For law fir-
ms this would mean the formation of new
teams or deparntments and, since this ex-
tends 10 'delivery channels’ as well, new
ways of providing existing services (such
25 new remate on-line services) A record
should be kept for possible future inspec-
tion of any such risk assessment,



PERSONS OF
SIGNIFICANT
CONTROL

In relation to the main customer due dili-
zn« requirements there is & new specific

ty when forming a business relationship
with & company or other such entity 10
understand its ownership and control
structure, This has long been regurded as
best practice in any event and is one of
the areas where firms may well be com-
phant already. This will chearly be relevant
N Most commercial property transactions
or where a ressdential transaction involves
a company chent rather than individuals.

It had been thought that the use of e-veri-
fication would become mandatay in these
reforms wherever It is available but ins-
tead, and for the time being at least, there
Is merely greater encouragement Lo com-
mission on-line checking. A new r.28(1%)
states that e-verifhcation can be regarded
as being a sufficiently reliable source as-
suming that the provider comples with
sultable standards. This much already
applies through the L Sector Affinity
Group AML Guidance G) in relation to
individual chems at 4.9, There remains 4
widely held belief that the use of such ser-
vices will become mandatory At some sta-
ge, however, guite possibly during 2020
In the revised version of LSAG which will
appear shortly before being submitted to
HM Treasury for formal approval.

One of the more significant changes is that
2 new r.300A) provides that before forming
a business relatonship with a company or
limited liability partnership a firm will have
10 obtain proof of registration from Caom-
panies House and consult the register of
Persons of Slgoﬁfkam Interest in particu-
lar. The MLR 2017 require that 'reasonab-
le measures' must be taken 1o identify be-
neficial owners and for these purposes the
definitions of PSCs and beneficial owners
as having moce than a 25X holding are the
same, The refiability of this part of the re-
gister has come In for frequent criticism
and this was largely confirmed m a review
conducted of it by the Depanment far Bu-
siness, Energy and Industrial Strategy last
year, The net result is that advisers will be
under an obligation to inform Companies
House of any discrepancies that emearge In
relation 10 “information relating to the be-
neficial ownership” of the client,

Any such anomalies should already be
apparent when they do arise as firms are

obliged not ta rely on the PSC re-
gister alone when seeking to estahlish is-
sues of beneficial ownership under r,28(9).

In effect this means that lawyers are requi-
red 10 check on beneficlal ownership with
their chient and they will naw have to repant
on 1o Companies House when discrepan-
cles are wentified via a new reporiing me~
chanism which has been made available at
Companies House for this purpose. For the
time being at least, however, the adviser
should obtain the client’s cansent 1o make
such a report since the obligation is stated
to be subject to legal professional privide-
ge which will probably arise when taking
mnstructions,

ENHANCED DUE
DILIGENCE (EDD)

The other area whese there are develop-
ments of note Is in refation to enhanced
due diligence (EDD) where more checking
than the norm Is roguired, There 15 an
apparently minor but potentially signifi-
cant change of wording here In that whe-
reas the MLR 2017 required EDD where a
transaction was ‘complex and unusually
large' this is now changed to ‘complex or
unusually large’. Quite what is required
0 Ingger This requirement must ineyvila-
bly be judged on a firm by firm basis, ra-
ther than on some form of objective basis
for the legal profession as a whole: what
amounts 1o a complex aor unusually large
transaction for a small conveyancing team
operating on the high street will inevitably
be very different to what it would be for a
large commercial property department in
a major City practice, In simifar vein the
same need for EDD will arise where is now
an unusual pattern of transactions or tran-
sactions where there is no apparent pur-
pose (formerly both elements ware requi-
red rather than either one of them),

By way of an example of what this might
mean In practice we might take a con-
veyancing department in 2 provincial town
used 10 dealing with mostly local ins-
tructions at or about the average value
of property in that area. It then receives
instructions from a local and very wealthy
individual who wishes to purchase i mul-
ti=-million pounds property in London. The
ransaction may be no more complex than
usual but by value it should be judged to
be unusually large. That transaction wou-
Id pow be caught under the need for EDD
whereas previously it would not have been

The most effective way to address this
changed reguirement will be to assesy
what the panners or directors of the firm
view &3 being the standard level of tran-
saction for thelr level of practice and so
state what they would regard as being
complex or unusually arge for them, This
asessment should then be added 1o the
firrn's  AML policy and any guidelnes in

place to address money launderning risks,
Within the area of EDD there is also mare
c:rium on dealings with what are regar-
ded as high risk territories, The degree of
involvement with any such terrmory Is also
explamed through the chient needing to be
‘established’ in that state. This will require
an individual to resident in that country ra-
ther than merely having family links there
and being incorpotated or having s prin-
clpal place of busimess there rather than
merely business dealings, Where clients
are based overseas, therefore, and who are
investing in London properties most ob-
vicusly, steps should be taken to assess
whether further measures are needed to
check on dealings with that client, For the
record the Jist of high risk EU territaries is
shown In the panel below.

St on the issue of EDD an increasing pro-
blem experienced by many firms is that as
their general level of COD checking increa-
ses it betomes more difficult for firms to
\dentify what further action they may take
to satisfy the need to enhance what they
are doing in any event, On this a revised
r.33(3A) now sets out 2 list of the EDD
measures that must be undertaken, Thes
Iinchudes obtai addivonal mformation
on the client and any beneficial owners,
the source of funds and the reasons for
the transaction, and the approval of ‘senior
management’ will then be required - the
MLRO or MLCD, for example, In essence
a wider degree of checking is required as
to all of surrounding circumstances of the
matter as well as more on the client and
the source of funding,

Finally on this issue, the Covernment will
now be required to produece a st of func-
tions that will count as having politically
exposed persons status, which will be
helpful. The intention Is that there should
eventually be one composite list of the ro-
les that amount 10 PEP status throughout
the EU, Whether the UX will be :an of that
eventual list, and whether It will adopt the
future AML directives that are already wal-
ting in the wings, will be the main stoty
that we all follow with interest (or otherwi~
S0) a5 The year progresses,
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The high risk EU listed third



